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section 207(c)), the manufacturer(s) or 
remanufacturer(s) will not have the op-
tion of an alternate remedial action 
and an actual recall would be required. 

§ 92.704 Notice to manufacturer or re-
manufacturer of nonconformity; 
submission of remedial plan. 

(a) The manufacturer or remanufac-
turer will be notified whenever the Ad-
ministrator has determined that a sub-
stantial number of a class or category 
of locomotives or locomotive engines 
produced by that manufacturer or re-
manufacturer, although properly main-
tained and used, do not conform to the 
regulations prescribed under the Act in 
effect during, and applicable to the 
model year of such locomotives or lo-
comotive engines. The notification will 
include a description of each class or 
category of locomotives or locomotive 
engines encompassed by the determina-
tion of nonconformity, will give the 
factual basis for the determination of 
nonconformity (except information 
previously provided the manufacturer 
or remanufacturer by the Agency), and 
will designate a date, no sooner than 45 
days from the date of receipt of such 
notification, by which the manufac-
turer or remanufacturer shall have 
submitted a plan to remedy the non-
conformity. 

(b) Unless a hearing is requested pur-
suant to § 92.709, the remedial plan 
shall be submitted to the Adminis-
trator within the time limit specified 
in the Administrator’s notification, 
provided that the Administrator may 
grant a manufacturer or remanufac-
turer an extension upon good cause 
shown. 

(c) If a manufacturer or remanufac-
turer requests a public hearing pursu-
ant to § 92.709, unless as a result of such 
hearing the Administrator withdraws 
his determination of nonconformity, 
the manufacturer or remanufacturer 
shall submit the remedial plan within 
30 days of the end of such hearing. 

§ 92.705 Remedial plan. 
(a) When any manufacturer or re-

manufacturer is notified by the Admin-
istrator that a substantial number of 
any class or category of locomotives or 
locomotive engines, although properly 
maintained and used, do not conform 

to the applicable regulations of this 
part (including emission standards or 
family emission limits), the manufac-
turer or remanufacturer shall submit a 
plan to the Administrator to remedy 
such nonconformity. The plan shall 
contain the following: 

(1) A description of each class or cat-
egory of locomotive or locomotive en-
gine to be recalled including the 
year(s) of manufacture or remanufac-
ture, the make, the model, the cal-
endar year and such other information 
as may be required to identify the loco-
motives or locomotive engines to be re-
called. 

(2) A description of the specific modi-
fications, alterations, repairs, correc-
tions, adjustments or other changes to 
be made to bring the locomotives or lo-
comotive engines into conformity, in-
cluding a brief summary of the data 
and technical studies which support 
the manufacturer’s or remanufactur-
er’s decision as to the particular reme-
dial changes to be used in correcting 
the nonconformity. 

(3) A description of the method by 
which the manufacturer or remanufac-
turer will determine the names and ad-
dresses of locomotive or locomotive en-
gine owners. 

(4) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer or remanufacturer condi-
tions eligibility for repair under the re-
medial plan, an explanation of the 
manufacturer’s or remanufacturer’s 
reasons for imposing any such condi-
tion, and a description of the proof to 
be required of a locomotive or loco-
motive engine owner to demonstrate 
compliance with any such condition. 
Eligibility may not be denied solely on 
the basis that the locomotive or loco-
motive engine owner used parts not 
manufactured or remanufactured by 
the original locomotive or locomotive 
engine manufacturer or remanufac-
turer, or had repairs not performed by 
such manufacturer or remanufacturer. 
No maintenance or use condition may 
be imposed unless it is, in the judge-
ment of the Administrator, demon-
strably related to preventing the non-
conformity. 
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(5) A description of the procedure to 
be followed by locomotive or loco-
motive engine owners to obtain correc-
tion of the nonconformity. This shall 
include designation of the date on or 
after which the owner can have the 
nonconformity remedied, the time rea-
sonably necessary to perform the labor 
required to correct the nonconformity, 
and the designation of facilities at 
which the nonconformity can be rem-
edied: Provided, That repair shall be 
completed within a reasonable time 
designated by the Administrator from 
the date the owner first tenders his lo-
comotive or locomotive engine after 
the date designated by the manufac-
turer or remanufacturer as the date on 
or after which the owner can have the 
nonconformity remedied. 

(6) If some or all of the noncon-
forming locomotives or locomotive en-
gines are to be remedied by persons 
other than authorized warranty agents 
of the manufacturer or remanufac-
turer, a description of the class of per-
sons other than authorized warranty 
agents of the manufacturer or remanu-
facturer who will remedy the noncon-
formity, and a statement indicating 
that the participating members of the 
class will be properly equipped to per-
form such remedial action. 

(7) Three copies of the letters of noti-
fication to be sent to locomotive or lo-
comotive engine owners. 

(8) A description of the system by 
which the manufacturer or remanufac-
turer will assure that an adequate sup-
ply of parts will be available to per-
form the repair under the remedial 
plan including the date by which an 
adequate supply of parts will be avail-
able to initiate the repair campaign, 
the percentage of the total parts re-
quirement of each person who is to per-
form the repair under the remedial 
plan to be shipped to initiate the cam-
paign, and the method to be used to as-
sure the supply remains both adequate 
and responsive to owner demand. 

(9) Three copies of all necessary in-
structions to be sent to those persons 
who are to perform the repair under 
the remedial plan. 

(10) A description of the impact of 
the changes on fuel consumption, oper-
ability, and safety of each class or cat-
egory of locomotives or locomotive en-

gines to be recalled and a brief sum-
mary of the data, technical studies, or 
engineering evaluations which support 
these conclusions. 

(11) Any other information, reports 
or data which the Administrator may 
reasonably determine is necessary to 
evaluate the remedial plan. 

(b)(1) Notification to locomotive or 
locomotive engine owners shall be 
made by first class mail or by such 
means as approved by the Adminis-
trator. 

(2) The manufacturer or remanufac-
turer shall use all reasonable means 
necessary to locate locomotive or loco-
motive engine owners. 

(3) The Administrator reserves the 
right to require the manufacturer or 
remanufacturer to send by certified 
mail or other reasonable means subse-
quent notification to locomotive or lo-
comotive engine owners. 

(c)(1) The manufacturer or remanu-
facturer shall require those who per-
form the repair under the remedial 
plan to affix a label to each locomotive 
or locomotive engine repaired or, when 
required, inspected under the remedial 
plan. 

(2) The label shall be placed in such 
location as approved by the Adminis-
trator consistent with Federal Rail-
road Administration regulations and 
shall be fabricated of a material suit-
able for the location in which it is in-
stalled and which is not readily remov-
able intact. 

(3) The label shall contain: 
(i) The recall campaign number; and 
(ii) A code designating the campaign 

facility at which the repair, or inspec-
tion for repair was performed. 

(4) The Administrator reserves the 
right to waive any or all of the require-
ments of this paragraph (c) if he/she de-
termines that they constitute an un-
warranted burden to the manufacturer 
or remanufacturer. 

(d) The Administrator may require 
the manufacturer or remanufacturer to 
conduct tests on components and loco-
motives or locomotive engines incor-
porating a change, repair, or modifica-
tion reasonably designed and necessary 
to demonstrate the effectiveness of the 
change, repair, or modification. 
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NOTE TO § 92.705: An interpretive ruling re-
garding § 92.705 is published in Appendix II to 
this part. 

§ 92.706 Approval of plan: Implementa-
tion. 

(a) If the Administrator finds that 
the remedial plan is designed and effec-
tive to correct the nonconformity, he/ 
she will so notify the manufacturer or 
remanufacturer in writing. If the reme-
dial plan is not approved, the Adminis-
trator will provide the manufacturer or 
remanufacturer notice of the dis-
approval and the reasons for the dis-
approval in writing. 

(b) Upon receipt of notice from the 
Administrator that the remedial plan 
has been approved, the manufacturer 
or remanufacturer shall commence im-
plementation of the approved plan. No-
tification of locomotive or locomotive 
engine owners shall be in accordance 
with requirements of this subpart and 
shall proceed as follows: 

(1) When no public hearing as de-
scribed in § 92.709 is requested by the 
manufacturer or remanufacturer, noti-
fication of locomotive or locomotive 
engine owners shall commence within 
15 working days of the receipt by the 
manufacturer or remanufacturer of the 
Administrator’s approval unless other-
wise specified by the Administrator. 

(2) When a public hearing as de-
scribed in § 92.709 is held, unless as a re-
sult of such hearing the Administrator 
withdraws the determination of non-
conformity, the Administrator shall, 
within 60 days after the completion of 
such hearing, order the manufacturer 
or remanufacturer to provide prompt 
notification of such nonconformity. 

§ 92.707 Notification to locomotive or 
locomotive engine owners. 

(a) The notification of locomotive or 
locomotive engine owners shall contain 
the following: 

(1) The statement: ‘‘The Adminis-
trator of the U.S. Environmental Pro-
tection Agency has determined that 
your locomotive or locomotive engine 
may be emitting pollutants in excess of 
the federal emission standards or fam-
ily emission limits, as defined in 40 
CFR part 92. These standards or family 
emission limits, as defined in 40 CFR 
part 92 were established to protect the 

public health or welfare from the dan-
gers of air pollution.’’ 

(2) A statement that the noncon-
formity of any such locomotives or lo-
comotive engines which have been, if 
required by the remedial plan, properly 
maintained and used, will be remedied 
at the expense of the manufacturer or 
remanufacturer. 

(3) A description of the proper main-
tenance or use, if any, upon which the 
manufacturer or remanufacturer condi-
tions eligibility for repair under the re-
medial plan and a description of the 
proof to be required of a locomotive or 
locomotive engine owner to dem-
onstrate compliance with such condi-
tion. Eligibility may not be denied 
solely on the basis that the locomotive 
or locomotive engine owner used parts 
not manufactured or remanufactured 
by the manufacturer or remanufac-
turer, or had repairs not performed by 
the manufacturer or remanufacturer. 

(4) A clear description of the compo-
nents which will be affected by the 
remedy and a general statement of the 
measures to be taken to correct the 
nonconformity. 

(5) A description of the adverse ef-
fects, if any, that an uncorrected non-
conformity would have on the perform-
ance or operability of the locomotive 
or locomotive engine. 

(6) A description of the adverse ef-
fects, if any, that such nonconformity 
would have on the performance or oper-
ability of the locomotive or locomotive 
engine. 

(7) A description of the average ef-
fects, if any, that such nonconformity 
would have on the functions of other 
locomotive or locomotive engine com-
ponents. 

(8) A description of the procedure 
which the locomotive or locomotive 
engine owner should follow to obtain 
correction of the nonconformity. This 
shall include designation of the date on 
or after which the owner can have the 
nonconformity remedied, the time rea-
sonably necessary to perform the labor 
required to correct the nonconformity, 
and the designation of facilities at 
which the nonconformity can be rem-
edied. 

(9) A telephone number provided by 
the manufacturer or remanufacturer, 
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